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Dominican Republic

Maria Esther Fernandez A de Pou and Raul E Rodriguez Pereyra

Russin Vecchi & Heredia Bonetti

Overview

1 To which maijor air law treaties is your state a party? Is your state
a party to the New York Convention of 19587?

The Dominican Republic is a party to the following major air law

treaties:

e the Warsaw Convention for the Unification of Certain Rules
Relating to International Carriage by Air, dated 12 October
1929, and the Hague Protocol modifying said convention, dated
28 September 19535; in both cases, ratified on 25 February 1972
and in force since 25 May 1972;

¢ the Rome Convention on Damage Caused by Foreign Aircraft to
Third Parties on the Surface, dated 7 October 7 1952, to which
it is one of the original signatories, but has not yet ratified;

¢ the Chicago Convention on International Civil Aviation, dated 7
December 1944, ratified on 25 January 1946 and in force since 4
April 1947. Protocols have been ratified regarding article 45 on
28 December 1954; articles 48(a), 49(e) and 61 on 28 December
1954 article 50(a) on 24 November 1961; article 50(a) on 2
October 2 1976; article 56 on 30 May 1972; article 83bis on 21
March 2006; article 93bis; and the Authentic Quinquelingual
Text, with reservation, on 29 September 1995. All of these arti-
cles are in force with the exception of the last;

e the Geneva Convention on the International Recognition of
Rights in Aircraft, dated 19 June 1948, to which it is one of the
original signatories, but has not yet ratified;

¢ the Montreal Convention for the Unification of Certain Rules
for International Carriage by Air, dated 28 May 1999, ratified
on 21 September 2007;

¢ the Tokyo Convention on Offences and Certain Other Acts
Committed on Board Aircraft, dated 14 September 1963, rati-
fied on 3 December 1970;

¢ the Hague Convention for the Suppression of Unlawful Seizure
of Aircraft, dated 16 December 1970, ratified on 22 June 1978;

¢ the Montreal Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation, dated 23 November 1971,
ratified on 28 November 1973, although it has not ratified its
Supplementary Protocol dated 24 February 1988;

¢ the Montreal Convention on the Marking of Plastic Explosives
for the Purpose of Detection, dated 1 March 1991, ratified on 9
March 2011;

e the Beijing Convention on the Suppression of Unlawful Acts
Relating to International Civil Aviation, dated 10 September
2010, ratified on 27 November 2012. The Supplementary
Protocol of the same date was ratified on 22 March 2013.
Neither have entered into force.

The Dominican Republic has neither signed nor ratified:

e the Rome Convention for the Unification of Certain Rules
Relating to the Precautionary Arrest of Aircraft, dated 29 May
1933; or
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¢ the Cape Town Convention on International Interests in Mobile
Equipment, dated 16 November 2001.

2 What is the principal domestic legislation applicable to aviation
finance and leasing?

In addition to the generally applicable provisions contained in the
Civil and Commercial Codes, the key domestic statute applicable
to aviation-related finance, leasing and property in general is Civil
Aviation Law No. 491-06, dated 22 December 2006, as amended
by Law No. 67-13, dated 24 April 2013 (the Civil Aviation Law).

3 Are there any restrictions on choice-of-law clauses in contracts to
the transfer of interests in or creation of security over aircraft? If
parties are not free to specify the applicable law, is the law of the
place where the aircraft is located or where it is registered the
relevant applicable law?

While the choice of foreign law by the parties is not expressly pro-
hibited, a distinction must be made between the law of perfecting the
mortgage and the law of its enforcement procedure. As to the law
of perfecting title or security interest over aircraft in the Dominican
Republic, Dominican law must govern.

Pursuant to section 47.7(c) of Dominican Aeronautical
Regulation RAD-47 (RAD-47), all documents through which title
or security interest over locally registered aircraft are incorporated,
transferred or modified must be executed before a Dominican notary
public, be it as an authentic act declared before and drafted by the
notary public or a privately drafted document executed before and
certified by said notary public.

In the specific case of mortgage agreements, these can only be
incorporated via authentic act, declared before and drafted by a
notary public in the presence of two witnesses as per the specific
standards provided for under Dominican law.

Concerning the law that will govern the procedure for its
enforcement, assuming that such a choice was valid under the appli-
cable foreign laws and not contrary to public order, Dominican
courts will, in principle, uphold such a clause.

Title transfer

4 How is title in an aircraft transferred?

With regards to transfer, two scenarios must be taken into account:
e transfer of locally registered aircraft; and
e transfer of aircraft registered abroad.

On one hand, pursuant to articles 92 et seq of the Civil Aviation
Law and section 47.7 of RAD-47, title in locally registered aircraft
is transferred via notification of the corresponding transfer contract
before the National Aircraft Registry (RNA), which is under the
purview of the Dominican Institute for Civil Aviation (IDAC), an
autonomous public entity created by the Civil Aviation Law and
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responsible for the supervision and control of civil aviation in the
Dominican Republic. Upon registration, IDAC proceeds to issue a
registration document in favour of the new proprietor. The corre-
sponding documentation must be registered before IDAC and the
RNA within 10 days of their execution pursuant to section 47.7(g)
of RAD-47.

On the other hand, while Dominican law does not regulate the
transfer of aircraft registered abroad, it does require that documents
executed abroad comply with minimum requirements in order to
be considered valid in the Dominican Republic. In this sense, trans-
fer or title documentation related to aircraft being imported to the
Dominican Republic for the purposes of local registration need to
comply with the following requirements:
¢ it must be valid pursuant to the laws of the jurisdiction of origin;
e it must be duly apostilled or certified by consular authorities as

applicable; and
* ifitis drafted in a language other than Spanish, it must be accom-

panied by a Spanish translation certified by a locally accredited
judicial interpreter.

Additionally, to the extent that the seller of such aircraft is registered
in the Dominican Republic as an air operator and the sold aircraft is
registered in its corresponding operations specifications (OpSpecs),
it would have to declare to IDAC that it no longer owns said air-
craft and request that it be excluded from its OpSpecs. Likewise, the
buyer, to the extent that it is locally registered as an air operator, will
have to update its OpSpecs correspondingly before IDAC in order to
operate said aircraft in the Dominican Republic.

5 What are the formalities for creating an enforceable transfer
document for an aircraft?

As with question 4, this matter must be looked at from the stand-
point of both locally registered aircraft and aircraft registered
abroad. Pursuant to section 47.7(c) of RAD-47, to the extent that
any such transfer document pertains to locally registered aircraft, it
must be executed before a Dominican notary public, which in turn
entails that said document be signed in the Dominican Republic. It
may take the form of an authentic act, declared before and drafted
by the acting notary public in question, or a privately drafted agree-
ment, executed in the notary public’s presence and certified as such.

Pursuant to section 47.7(p) of RAD-47, the acting notary
public’s signature would need to be certified by the Office of the
Attorney General prior to filing before IDAC. Given that it is tech-
nically possible for a privately drafted document to be generated
in a language other than Spanish even if it is locally executed and
notarised, such a document would have to be accompanied by a
Spanish translation certified by a locally accredited judicial inter-
preter, whose signature would also require certification by the Office
of the Attorney General.

Schedule A, section 1 of RAD-47 requires that all locally gener-
ated transfer documents be recorded before the corresponding Civil
Registrar’s Office prior to registration before the RNA.

With regards to any transfer or title documentation required in
order to record an aircraft registered abroad under a locally reg-
istered air operator’s OpSpecs, said documentation would need to
comply with the same requirements set forth for documents exe-
cuted abroad (see question 4).

We note that these requirements would also apply to any and all
support documentation filed with regards to any request being made
before IDAC. Additionally, pursuant to section 47.11 of RAD-47,
any requests made before IDAC regarding the RNA as well as any
documentation filed in support of said requests, must be physically
signed, in ink, by a duly authorised representative of the requesting

party.
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Registration of aircraft ownership and lease interests

6 Identify and describe the aircraft registry.

Pursuant to articles 85 and 92 of the Civil Aviation Law, the RNA,
administered and maintained by IDAC, is a system whose purpose
is to record all Dominican aircraft; that is, aircraft owned by either:

Dominican individuals or corporations; foreign individuals or cor-

porations that have established domicile in the Dominican Republic;

or the Dominican State. The RNA includes:

¢ nationality and registration marks and adequate specifications
for the purposes of identifying individual aircraft;

e titles or instruments that incorporate, transfer, recognise, modify,
extinguish or in any way affect the rights over an aircraft or
aircraft engine that is being used or is intended to be used in
Dominican aircraft;

¢ judicial decisions that recognise, transfer, modify or extinguish
property over aircraft or liens over aircraft, aircraft engines, etc;

e foreclosures, injunctions or any other preventative or cautionary
measures that may affect aircraft;

e contracts for the use of aircraft;

e cessations in the activities of aircraft;

¢ disabling or loss of aircraft and any substantial modifications
that aircraft may be subject to;

* documentation regarding the owners of Dominican aircraft;

* insurance policies over aircraft or aircraft engines; and

* any event or document that may alter or be linked to an air-
craft’s legal status.

As confirmed under RAD-47, the information contained in the RNA
is in the public record, and may be requested by third parties.

7 Can an ownership or lease interest in, or lease agreement
over, aircraft be registered with the aircraft registry? Are
there limitations on who can be recorded as owner? Can an
ownership interest be registered with any other registry? Can
owners’, operators’ and lessees’ interests in aircraft engines be
registered?

As indicated above, ownership or lease interests or lease agreements

over aircraft can be registered with the RNA. In this sense, the con-

cept of ‘owner’ statutorily encompasses:

*  Dominican individuals or corporations;

¢ foreign individuals or corporations that have established domi-
cile in the Dominican Republic;

¢ the Dominican State; or

e persons with a legitimate interest over the corresponding air-
craft, aircraft engine or individual parts (lessees, creditors, guar-
antors, etc).

Interests over aircraft engines are also subject to registration before
the RNA. We note that, pursuant to article 1(jj) of the Civil Aviation
Law, the concept of aircraft engine includes:

* engines being used in aircraft;

* engines that are intended to be used in aircraft; and

¢ individual parts of said engines, excluding propellers.

Aircraft registered in another state may obtain registration in the
RNA upon cancellation of the prior registration.

8 Summarise the process to register an ownership interest.

The registration of ownership interests is carried out via written

request addressed to the General Director of IDAC. Supporting doc-

umentation must necessarily include:

e personal identification document (ID) of the petitioner, if a
national individual;
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¢ where the petitioner is a foreign individual, he or she must have
his or her residence or domicile in the Dominican Republic;

® where the petitioner is a corporation, it must submit copies of
its current valid Mercantile Registry and its corporate bylaws,
duly registered before the Mercantile Registry via the Chamber
of Commerce for petitioner’s domicile. To the extent that the
bylaws do not expressly provide for it, express corporate author-
isation as contemplated under the bylaws must be provided for
the representative signing the request and for the specific task
being requested, also duly registered before the corresponding
Chamber of Commerce;

e hold title or possess an instrument asserting its ownership of the
aircraft. This must comply with all legal requirements respecting
its validity (see question 5);

e a completed form IDAC 2000-24, from the Airworthiness
Department;

e a Certificate of Airworthiness for the aircraft seeking to be
registered;

¢ a Certificate of Export for the aircraft, in the event that it comes
from a foreign country;

* whenever applicable, a Certificate of Deregistration of the air-
craft issued by the state of last registration of the aircraft in
question;

e original certificates of the aircraft insurance policies taken out
by the aircraft’s owner covering the established legal amounts
(50,000 Dominican pesos for injuries to passengers and crew
and 300,000 Dominican pesos for injuries to third parties on the

ground);

¢ payment of all corresponding fees which are collected adminis-
tratively by IDAC;

¢ receipts showing payment of all applicable Dominican taxes and
fees; and

e whenever the owner of the aircraft is an individual, he or she
must provide a certificate indicating the absence of criminal
record, issued by the national police. Corporations must provide
this certification with regard to its shareholders.

While the request itself would not require notarisation or certifi-
cation, supporting documentation would require it as indicated
in question 5. This includes any necessary certified translations to
the extent that the documents in question are drafted in a language
other than Spanish.

Type of aircraft Certificate cost (Dominican pesos)

Private aircraft, one to five passengers | 100

Private aircraft, five or more 150
passengers

Commercial aircraft, one to nine 250
passengers

Commercial aircraft, 10-20 500
passengers

Commercial aircraft, 21-45 750
passengers

Commercial aircraft, 46 or more 1000
passengers

Training aircraft 50
Aircraft for aerial works 100

In addition to IDAC’s service fees of 100 Dominican pesos and the
yearly cost of the corresponding Certificate of Airworthiness pursu-
ant to the table included above, there are costs associated to the
request as a result of notarisations, certifications and apostilles that
may be required as applicable.

The cost per document for each of these related services tends to
be relatively small (less than US$100). There is, however, one notable
exception in the specific case of locally-generated transfer documents.
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The required prior registration before the Civil Registrar’s Office
entails administrative and tax costs of approximately 2 per cent of
the sums involved in the corresponding document.

Unless otherwise specified, the owner of an aircraft is presumed
to have title over said aircraft’s engine. As indicated in question 7,
the interests of third parties over said engine may be registered sepa-
rately. Registration requests before IDAC have an average process-
ing time of 15 calendar days. The fees referenced herein are current
as of the date of publication but are subject to change as is the pre-
rogative of the corresponding authorities.

9 What is the effect of registration of an ownership interest as to
proof of title and third parties?

The effect of registration is declaratory in nature, establishing legal
presumption of the registered owner’s liability with regards to statu-
tory and regulatory obligations stemming from the operation of the
aircraft in question or any damages caused by it. It also provides
prima facie, not definitive, evidence of ownership. Pursuant to article
91 of the Civil Aviation Law, registration of an ownership interest in
the RNA does not represent proof of title and may be challenged in
the event of absence of or defective title.

10 Summarise the process to register a lease interest.

The registration of lease interests over locally-registered aircraft is
carried out via written request addressed to the General Director of
IDAC. Supporting documentation must include:

® a personal identification document (ID) of the petitioner, if a
national individual;

e where the petitioner is a foreign individual, he or she must have
his or her residence or domicile in the Dominican Republic;

e where the petitioner is a corporation, it must submit copies of
its current valid Mercantile Registry and its corporate bylaws,
duly registered before the Mercantile Registry via the Chamber
of Commerce for petitioner’s domicile. To the extent the bylaws
do not expressly provide for it, express corporate authorisa-
tion as contemplated under the bylaws must be provided for
the representative signing the request and for the specific task
being requested, also duly registered before the corresponding
Chamber of Commerce;

e possession of an instrument asserting lease interest over the air-
craft. This must comply with all legal requirements respecting its
validity (see question 5);

¢ payment of all corresponding fees which are collected adminis-
tratively by IDAC;

e receipts of having paid all applicable Dominican taxes and fees;
and

o whenever the owner of the aircraft is an individual, he or she
must provide a certificate indicating the absence of criminal
record, issued by the national police. Corporations must provide
this certification with regard to their shareholders.

While the request itself would not require notarisation or certifi-
cation, supporting documentation would require it as indicated in
question 5 above, including any necessary certified translations to
the extent that the documents in question are drafted in a language
other than Spanish.

11 What is the regime for certification of registered aviation interests
in your jurisdiction?

Pursuant to article 86 of the Civil Aviation Law, the General Director

of IDAC shall issue registration certificates in favour of eligible own-

ers that successfully obtain registration. The registration certificate

includes the following information with regard to the aircraft in

question:
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¢ nationality and registration marks;

¢ manufacturer and model;

e serial number;

e owner’s name and domicile;

o date of issue;

* signature of the certificate’s issuer; and

¢ any other information deemed relevant to IDAC.

Registration certificates do not include fields expressly dedicated to
liens or mortgage interests over the registered aircraft. And although
this information may be included in registration certificates under
the label of ‘relevant information’, it is generally not the case.
Nevertheless, this information is in the public domain and may be
requested from IDAC by third parties with regard to specific aircraft.
We note that registration certificates are not issued with regards to
aircraft engines or spare parts, although certifications of ownership
may be requested from IDAC on a case-by-case basis.

12 |s an owner or mortgagee required to consent to any
deregistration or export of the aircraft? Must the aviation authority
give notice? Can the operator block any proposed deregistration
or export by an owner or mortgagee?

Pursuant to Schedule A of RAD-47, deregistration or export of regis-
tered aircraft requires either evidence of the cancellation of any reg-
istered liens; or the express, written consent of the person or entity
in whose favour the lien in question was established. Applicable stat-
utes and regulations do not expressly require IDAC to give notice of
any such requests to potentially interested parties.

Pursuant to article 232 of the Civil Aviation Law, an interested
party may oppose the amendment, suspension or cancellation of
a registration certificate via written protest addressed to the Civil
Aviation Board, an advisory entity to the executive branch which
oversees IDAC’s activities.

13 What are the principal characteristics of deregistration and export
powers of attorney?

The corresponding party is free to provide power of attorney for
the purposes of deregistration or export. Such a power of attorney
is generally required to make express mention of the authorised task
before which entities said task would be carried out, although local
authorities reserve the right to request that these powers of attorney
comply with specific guidelines on a case-by-case basis.
These powers of attorney may be revoked by one of two means:
e express revocation via written document indicating said revoca-
tion, and its extent; and
® tacit revocation, via new power of attorney indicating a different
attorney-in-fact. Such a power may be granted to more than one
attorney insofar as the multiple attorneys are contemplated via
a single document; additional documents would only result in
tacit revocation of prior powers granted.

Assuming said power of attorney contains the necessary consents
(see question above) and does not condition deregistration or export
in any way, the person granted proxy would be able to carry out said
deregistration or export as long as he or she has the required support
documentation.

The power of attorney itself would not, in principle, be affected
by the grantor’s insolvency per se. Any deregistration or amendment
carried out via that power of attorney would still be subject to oppo-
sition by third party, however, and if insolvency were to lead to a
transfer in property, that transfer in property would indeed invali-
date powers of attorney granted by the prior owner.
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14 If the Cape Town Convention is in effect in the jurisdiction,
describe any notable features of the irrevocable deregistration
and export request authorisation (IDERA) process.

As indicated in question 1, the Dominican Republic is not a party

to the Cape Town Convention on International Interests in Mobile
Equipment dated 16 November 2001.

Security

15 What is the typical form of a security document over the aircraft
and what must it contain?

Pursuant to articles 93, 103 and 104 of the Civil Aviation Law, not-
withstanding the fact that they are moveable property, aircraft and
aircraft engines are subject to mortgage as provided under the Civil
Code for real estate. As a result, the corresponding documents must
be authentic acts, declared before and drafted by Dominican notary
public and drafted in Spanish.

Pursuant to article 2132 of the Civil Code, the secured amount
must be included in the mortgage document itself in order for it to be
deemed valid for registration. While the economic terms of the deal
do not have to be expressly included, it is recommendable to include
reference to the corresponding loan document (eg, loan agreement
executed on 7 date by the parties) in order to more readily ensure the
application of relevant provisions in a potential foreclosure.

Other security interests that may be recorded over aircraft or
aircraft engines in the National Aircraft Registry are privileges and
seizures. Pursuant to articles 102 and 105 of the Civil Aviation Law,
the following are privileged creditor rights that may directly encum-
ber registered aircraft as a result of the corresponding certified court
order:

e fees and duties on air transport;

e attorneys’ fees and court costs;

e sums owed to the prior owner of registered aircraft; and
¢ due salaries and severance payments.

16 What are the documentary formalities for creation of an
enforceable security over an aircraft? What are the documentary
costs?

Depending on the type of security in question, different formal
requirements will apply. As mentioned beforehand, mortgages over
aircraft or aircraft engines can only be incorporated via authentic
act declared before and drafted by a notary public in the presence of
two witnesses, which in turn must be certified by the Office of the
Attorney General prior to filing before IDAC.

Much like the case discussed in question 8 above, the costs
involved in obtaining prior certifications and registrations for securi-
ties are generally minimal, although they can certainly add up when-
ever a large volume of documents is involved.

17 Must the security document be filed with the aviation authority
or any other registry as a condition to its effective creation or
perfection against the debtor and third parties? Summarise the
process to register a mortgagee interest.

Assuming all documentary requirements discussed above have been

met, perfection is obtained via registration before the RNA as indi-

cated in article 104 of the Civil Aviation Law. The registration of

security interests is carried out via written request addressed to the

General Director of IDAC, which must include:

® adescription of the aircraft or engine in question;

* nature, amount and status of the lien;

e designation of the court issuing the order, whenever applicable;

e designation of the court file to which the order corresponds,
whenever applicable;

e transcription of the corresponding court order, whenever
applicable;
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e personal particulars (individual or corporation) of the person
against whom the measure has been ordered; and

o if the requesting entity is a corporation, a duly authorised rep-
resentative must make said request. If the request is made in-
house, it must be printed on the corporate letterhead and be
stamped with the company seal.

Supporting documentation, in turn, must necessarily include:

¢ the document validly incorporating the security interest in ques-
tion; for example, a faithful, certified copy of the authentic act
containing the mortgage agreement or a certified court order, as
applicable;

® 2 copy of the registration certificate for the corresponding air-
craft; and

¢ in the case of corporations, the corporate authorisation required
by the corresponding bylaws for both the representative sign-
ing the request and for the specific task being requested. If these
documents are foreign, they must be:

¢ valid pursuant to the laws of the jurisdiction of origin;

¢ duly apostilled or certified by consular authorities as applicable;
and

e to the extent that they are drafted in a language other than
Spanish, accompanied by a Spanish translation certified by a
locally accredited judicial interpreter.

With regard to costs, IDAC charges a 200 Dominican pesos service
fee for the registration of security interests. As in the case of trans-
fer documentation, prior registration before the corresponding Civil
Registrar’s Office is required, with its approximately 2 per cent ad
valorem cost. Additional costs are limited to the generally minor
expenses represented by required notarisations and certifications.
Again, the fees referenced herein are current as of the date of pub-
lication but are subject to change as is the prerogative of the cor-
responding authorities.

18 How is registration of a security interest certified?

Registration of the security interest can be certified by requesting
and obtaining a legal status certificate from IDAC for the aircraft
or engine in question. No registration certificate is issued for the
security interest in particular, and the aircraft’s registration certifi-
cate does not necessarily include registered liens.

19 What is the effect of registration as to third parties?

Registration makes the security interest in question opposable to
third parties, such as unsecured creditors, as of the date and time
of its registration. Based on section 47.29 of RAD-47, registrations
are deemed to have been made on the date and time in which the
corresponding request was completed and duly filed before IDAC.
Priority operates based on this date and time with regards to other
registered security interests over the same aircraft.

The National Aircraft Registry’s main purpose is to allow third
parties to transparently obtain information on the legal status of
aircraft. However, third parties should not rely on the information
contained in a given aircraft’s registration certificate, due to the fact
that it may not include all relevant information on security interests
or may be outdated. A legal status certificate from IDAC is the rec-
ommended source of information, since it should provide all current
data.

20 How is security over aircraft and leases typically structured?
What are the consequences of changes to the security or its
beneficiaries?

Under Dominican law, security interests are in rem rights and, as a
result, pursue the asset itself, not the person that owns it. In the event
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of novation, a new registration would be required given that, under
Dominican law, the original loan would be deemed terminated, along
with all accessory obligations, such as the security interest. Hence a
new security interest would have to be incorporated and registered
with regard to the new loan generated as a result of novation.

We note, however, that transfer of the loan to a new debtor is
not considered to have novatory effect over said loan and hence
would not strictly require a new registration. The obligation remains
the same and the new lender is deemed to have rights of subrogation
with regards to the original lender’s prerogatives both under the loan
and its accessories.

With regards to trusts, we note that Dominican law has only
recently recognised and implemented the concept of the trust via
the enactment of Law No. 189-11 and its corresponding regulations
on 16 July 2011 and 2 March 2012, respectively. The use of a trust
would effectively allow far more flexibility with regard to being able
to make structural changes without the need to make new registra-
tion of security interests.

However, given the current absence of significant costs to obtain
registration of mortgages over aircraft before the National Aircraft
Registry, the use of a trust, while convenient, might not necessarily
be cost effective.

21 What form does security over spare engines typically take and
how does it operate?

Given that the definition of ‘aircraft engine’ provided under the Civil
Aviation Law covers spare engines (eg, engines intended to be used
in aircraft), these may also be the object of mortgage agreements
registered before IDAC.

Unless otherwise specified, a security interest over an aircraft
includes security interest over its installed engines. An effective secu-
rity interest would not be created over an engine that is not installed
on the aircraft in question or specifically referenced in the corre-
sponding mortgage agreement.

Whenever an engine is encumbered as a result of being installed
in an encumbered aircraft, we understand that said engine would
cease to be encumbered upon being replaced by another engine
or upon being expressly released from encumbrance by the cor-
responding parties. If that engine has been encumbered individu-
ally (eg, spare engine), then as a result of the in rem nature of the
encumbrance, it would only become unencumbered when the par-
ties expressly release it.

Enforcement measures

22 Qutline the basic repossession procedures following lease
termination. How may the lessee lawfully impede the owner’s
rights to exercise default remedies?

Following the lease’s termination or in the event of a default under
the lease, if the lessee does not voluntarily hand over control of the
aircraft, the lessor cannot take possession of it without judicial inter-
vention. In order to obtain possession, the lessor must procure a
judgment for the delivery of the aircraft in question pursuant to the
corresponding lease agreement. It must then issue a writ for specific
delivery once the term established in the judgment for such delivery
has expired.

23 Outline the basic measures to enforce a security interest. How
may the owner lawfully impede the mortgagee’s right to enforce?

Enforcement requires the mortgagee to perform the immoveable
asset seizure process provided for under articles 673 et seq of the
Civil Procedure Code. The courts of the Dominican Republic will be
involved in this execution process.

Where the mortgagee’s credit is additionally guaranteed by col-
lateral guaranties such as authentic promissory notes, drafted by and
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before notary public, which are of an executive nature, then an ex
parte proceeding is technically available via executive seizure, pursu-
ing the collection of debt owed in respect of the debtor’s assets in
general, including the mortgaged aircraft. This procedure is much
less tedious than an immoveable asset seizure and (in principle) only
one judicial officer is involved (the bailiff), without the need for
court intervention.

The aircraft is the asset in respect of which the guaranteed credit
will be collected — through its sale pursuant to a public auction, both
in the immoveable assets seizure process as well as in the executive
seizure process. These processes, once executed, do not automati-
cally authorise the mortgagee to retain the property of the seized
asset (ie, the aircraft), but to recover the amount of its debt from the
auction. That said, sometimes, if at the auction there are no inter-
ested parties who submit a bid for the initial price, the auction will
be declared ‘not awarded’ and, consequently, the mortgagee may
keep the property of the seized asset for the time being.

It is also useful to highlight that, at the auction of the asset given
as collateral - either through executive seizure or immoveable assets
seizure — the awarding of the mortgaged property will be made to
the highest bidder paying in cash. In principle, it is not possible to
pay the bid in the auction by way of compensation.

Insolvency proceedings as currently provided for under
Dominican law only suspend the enforcement of unsecured debt; all
forms of secured debt are unaffected. The debtor may only impede
the mortgagee’s right to enforce by either: (i) paying the amounts
due in their entirety; or (ii) challenging the foreclosure by evidencing
technical errors or omissions in terms of due process. The debtor
may also attempt to delay the foreclosure by requesting that the
court modify the conditions of the public auction as a result of
detected inconsistencies.

24 Which liens and rights will have priority over aircraft ownership or
an aircraft security interest? If an aircraft can be taken, seized or
detained, is any form of compensation available to an owner or
mortgagee?

Liens as a result of due and unpaid taxes or unpaid salaries and

severance benefits shall have priority over all other security interests.

Taxes and payment restrictions

25 What taxes may apply to aviation-related lease payments, loan
repayments and transfers of aircraft? How may tax liability be
lawfully minimised?

Lease payments are subject to VAT, known as ITBIS in the
Dominican Republic, at the current, applicable rate of 18 per cent,
which is to be reduced to 16 per cent as of the year 2015. Lease
payments and interest accrued are subject to annual income tax at

the current, applicable rate of 29 per cent. If these payments are
made abroad, they are subject to a 10 per cent WHT which replaces
applicable income tax.

26 Are there any restrictions on international payments and exchange
controls in effect in your jurisdiction?

There are no exchange controls in place in the Dominican Republic.
Nevertheless, with the exception of principal payments in the con-
text of a loan, international payments are subject to a 10 per cent
WHT.

27 Are there any limitations on the amount of default interest that
can be charged on lease or loan payments?

No.

28 Are there any costs to bring the aircraft into the jurisdiction or
take it out of the jurisdiction? Does the liability attach to the
owner or mortgagee?

Neither importing nor exporting aircraft currently have any associ-
ated costs.

Insurance and reinsurance

29 Summarise any captive insurance regime in your jurisdiction as
applicable to aviation.

Dominican law does not currently provide for a captive insurance
regime.

30 Are cut-through clauses under the insurance and reinsurance
documentation legally effective?

Cut-through clauses are not legally effective given reinsurers’ statu-
tory obligation (under article 148 of Insurance and Bonds Law No.
146-02, which is a public order statute) to pay their corresponding
transferors the amounts they would be responsible for under a claim.

31 Are assignments of reinsurance (by domestic or captive insurers)
legally effective? Are assignments of reinsurance typically
provided on aviation leasing and finance transactions?

As implied in question 30, Dominican law recognises and regulates
reinsurance contracts, which are indeed often involved in civil avia-
tion matters in the Dominican Republic.
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32 Can an owner, lessor or financier be liable for the operation of the
aircraft or the activities of the operator?

Assuming the operator in question and the aircraft being operated
by it are all appropriately registered, no.

33 Does the jurisdiction adopt a regime of strict liability for owners,
lessors, financiers or others with no operational interest in the
aircraft?

Strict liability is adopted with regards to the owner or lessee, as
applicable and as evidenced by the corresponding records before the
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RNA. Financiers and other third parties with no operational inter-
est in the aircraft are not presumed directly liable for any damages.

34 Are there minimum requirements for the amount of third-party
liability cover that must be in place?

Yes. Air operators are required to have a general liability policy
encompassing the entirety of their operations, which must remain
valid for the duration of their licence and have coverage of at least
one million Dominican pesos or its US dollar equivalent to respond
for any damages they may be liable for.
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